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September 11, 2000
Honorable Frances Smith

Secretary

State of New Jersey

Board of Public Utilities

Two Gateway Center

Newark, New Jersey 07102 

Re:
In the Matter of the Energy Mater Plan Phase II Proceeding to Investigate the Future Structure of the Electric Power Industry - Third Party Supplier Agreements - Docket Nos. EX94120585Y, EO97070457, EO97070460, EO97070463, and EO97070466
Dear Secretary Smith:

The National Energy Marketers Association (NEM) is responding to Rockland Electric's (RECO) proposal to continue its General Administrative Fee (hereinafter "Supplier Fee") of $25 per MW of peak capacity obligation per month in its Third Party Supplier (TPS) Agreement for another year.  NEM appreciates the fact that RECO has not proposed to increase its Supplier Fee, however, for the reasons that follow, NEM, on behalf of the industry, must file a strong objection to Supplier Fees.

NEM is a national, non-profit trade association representing a regionally diverse cross-section of both wholesale and retail marketers of energy and energy-related information, services and technology throughout the United States.  NEM members include: small regional marketers; large international wholesale and retail energy suppliers; energy consumers; billing firms, metering firms, Internet energy providers, energy-related software developers, risk managers, energy brokerage firms, and information technology providers; including both affiliated and unaffiliated companies. 

Affiliated and independent marketers have come together under the NEM auspices to forge consensus and to help eliminate as many issues as possible that would delay competition.  Elimination of all Supplier and Switching Fees is vital to the development of competitive energy markets.
A)  We Ask the Board of Public Utilities to Reject Rockland's Proposal.

On  August 17, 1999, the Board Issued an Order as follows:

This mandatory proceeding will take place within one year, starting August 1, 2000, and will be subject to an evidentiary hearing process where each utility will make a filing with the Board regarding its current fee structure or a request to adjust its fee structure. (emphasis added) . . . .  During this mandatory proceeding, the RPA and all parties will have the opportunity to make their case to the Board as to whether TPS fees are reasonable or if the level of the TPS fees are excessive.

In the Decision and Order, the Board set the fee at $25 without cost justification with the expectation that it would be revisited with a full evidentiary hearing on cost justification.  All parties that are negatively impacted by these Fees should have an opportunity to present legal, regulatory and factual issues to the Board as to the propriety of these fees.
   

B)  NEM Requests the Board of Public Utilities to Formulate and Publish a Notice of Proposed Rulemaking Before Supplier Fees are Extended.

Before consumers, competitive suppliers and utilities are forced to expend the considerable resources that will be necessary to analyze each utility rate base to determine the extent, propriety and proper allocation of each proposed Supplier Fee, NEM requests the Board of Public Utilities to issue a Notice of Proposed Rulemaking (NOPR) on the legal, regulatory and public policy bases for such fees.  The Notice should set forth the Board's  legal, regulatory and public policy bases for imposing such a fee and permit consumers and competitors an opportunity to comment on these issues.

NEM has serious concerns about the legal, economic and competitive impacts of Supplier Fees.  Specifically, if Supplier Fees are passed on to consumers who switch to competitive suppliers, they operate as a switching fee and would therefore be prohibited by statute.  If Supplier Fees are not passed on to consumers they operate as a substantial and confiscatory net profits tax on competitive suppliers and vendors, the legal, regulatory and public policy propriety of which requires very close scrutiny.  Additionally, if Supplier Fees are, in fact and law, costs associated with the transition to a restructured marketplace they must properly be recovered, if at all, by a competitively-neutral transition charge on the remaining monopoly function(s).

In the event that the BPU finds there is sufficient legal, regulatory and public policy justification to impose such fees, NEM would request that the imposition of fees be held in abeyance until there is a full-blown cost of service rate case for each utility proposing such a Fee.  Since the costs associated with competitive functions that should be unbundled and let out to the marketplace for competition could potentially be allocated to all current utility functions, any proper cost of service study should include a review of all costs that should properly be unbundled from utility rate bases.  In this way, all parties need only expend the time and resources to do this one time and do it right.

C) Supplier Fees are not Supported by Sufficient Legal, Regulatory and Public Policies to be Imposed on a Nascent Competitive Marketplace.

Supplier Fees in New Jersey were established, without a cost of service study by the BPU,
 in the amount of $25 per MW of yearly peak capacity obligation per month.   Marketers have had a year to operate under the current fee structure.   Unfortunately, when considering below market utility default pricing, wet signatures and Supplier Fees, the New Jersey market is still not a competitive environment in which to make unregulated energy investments.  

NEM applauds the New Jersey BPU's initiative to permit Internet switching of energy suppliers.  This is an excellent step forward.  However, NEM is extremely concerned about the impact of Supplier Fees on the development of the New Jersey market.  Specifically, a number of marketers that serve this market have performed micro-economic impact analyses of the Supplier Fee, and the results are somewhat stunning.  

When the fee is not passed on to consumers as a switching fee, Supplier Fees operate economically in the same manner as a net profit tax on competitive marketers and other service providers.  Unfortunately, given the current absence of margins in the competitive New Jersey energy marketers, Supplier Fees have a significant and disproportionately adverse impact on competitive energy suppliers as well as competition generally.  Even a $25 Supplier Fee will tax away a majority of any potential profits available from the nascent energy market in New Jersey.  Indeed, the proposed increases of the other utilities that range from $80 per MW of average monthly capacity obligation per month to $159.88 per MW of capacity obligation per month will exceed any potential profits from any potential sales into the New Jersey market.  Consequently, the only way to stay in business despite such fees, would be to require consumers to pay them as switching fees.

The economic impact of the current Fee of $25 per MW of yearly peak capacity obligation computed per month far exceeds any possible cost justification.   NEM urges the Board to repeal Supplier Fees altogether and in the alternative to focus on less economically onerous and more competitively neutral ways in which to recover any permissibly recoverable  transition costs.

For the foregoing reasons, NEM objects to any proposal to extend or increase Supplier Fees in the state of New Jersey.  NEM and its members reiterate their commitment to working with the Board and the other stakeholders to devise fair and effective ways to implement the competitive restructuring of New Jersey's electricity markets. 

Respectfully submitted, 
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� Additionally, RECO's implication that the Fee collections be used to offset the costs to RECO of an evidentiary proceeding in this matter is beyond the intended use of the fee as set forth in the Board's Order.  Indeed, all parties to this proceeding would like to recover the costs of this proceeding.  However, in its Order dated August 17, 1999, the Board stated that the fees should be cost based, reflecting current and anticipated costs to administer functions associated with retail choice. The costs of an evidentiary proceeding are not related to RECO's actual administration of retail choice functions.


� Decision and Order, In the Matter of the Energy Mater Plan Phase II Proceeding to Investigate the Future Structure of the Electric Power Industry - Third Party Supplier Agreements, Docket Nos. EX94120585Y, EO97070457, EO97070460, EO97070463, and EO97070466, dated August 17, 1999, at page 5.
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